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Contractual Risk Transfer
& Insurance 



Understand process of 
transferring risk

Identify risks peculiar to your 
services and activities

Use the right insurance 
specification

Verify compliance
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Learning Objectives



• Shifting responsibility for loss or damage 
arising from the activities of a contract 
from one party to the other

• Hold harmless or indemnification clause
• Does NOT absolve you of liability
• Gives you a pocket from which to pay
• Only as good as the person making the 

promise – that’s why you require 
insurance

Risk Transfer – What Is It?  
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• Construction projects
• Professional services
• Outsourced functions
• Property leases
• Special events
• Permits
• Recreational activities

Risk Transfer – When To Do It?  
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• Can be liable for damages – have risk
• Rely on the expert
• Place risks with those able to control
• Encourage safety
• Source for payment of claims
• Maintain project budget
• Maintain good loss history, lower 

premium

Risk Transfer – Why Do It?  
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• ID & measure risk
• Use Hold Harmless
• Use proper insurance specs
• Require evidence of compliance
• Check for compliance
• Follow up until correct
• Keep good records
• Report claims promptly

Risk Transfer – How To Do It  
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• Type of activity(ies)
• Who or what could be harmed?  How 

bad?
• Crowds likely to be involved?  Alcohol?
• Vehicles used, if any.  Passengers?
• Professional liability exposure?
• Hazardous activities?
• Risk sufficient to reject bids not meeting 

specs exactly?

Identify & Measure Risk  
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• Defend and indemnify
• Any and all claims, suits, proceedings
• Costs paid as incurred
• Full extent as permitted by law
• Exception if transferor solely at fault or 

damages caused by his/her willful acts
• Apply to any subcontractors 
• Do not mix with insurance requirements

Use Hold Harmless
Transfer Responsibility for Payment 
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Hold harmless: contractor shall hold harmless, 
defend at its own expense, and indemnify Agency 
against any and all liability, claims, losses, 
damages or expenses, including reasonable 
attorney’s fees, arising from all acts or omissions 
to act of contractor or its officers, agents or 
employees in rendering services under this 
contract; excluding, however, such liability, 
claims, losses, damages or expenses arising from 
Agency’s sole negligence or willful acts.  

*Use ONLY language approved by your attorney

Hold Harmless Sample Language*
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• Broad Form

– Covers all acts or omissions with no exceptions.  
Unenforceable in most states, including CA.

• Limited Form

– Covers only negligent activities of contractor.

– May also limit to property damage or bodily injury

• Intermediate Form (Type I)

– Covers all acts or omissions except for your           
sole negligence or willful acts

Types of Hold Harmless Agreements
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Hold Harmless “Magic Words”

Hold harmless: contractor shall hold harmless, 
defend at its own expense, and indemnify
Agency against any and all liability, claims, 
losses, damages or expenses, including 
reasonable attorney’s fees, arising from all acts 
or omissions to act of contractor or its officers, 
agents or employees in rendering services under 
this contract; excluding, however, such liability, 
claims, losses, damages or expenses arising from 
Agency’s sole negligence or willful acts.



Hold Harmless for Public Entities
• Note: 

– The HH in any construction contract must also 
have an exception for your active negligence –
e.g.

… excluding, however, such liability, claims, 
losses, damages or expenses arising from 
Agency’s sole or active negligence or willful 
acts. 
– Reference Civil Code 2782 (b) 

See Insurance Requirements in Contracts Manual, Appendix C



The Latest HH Restriction for 
Public Entities

• For Contracts with Design Professionals (DP) 
– as of January 1, 2007

• Limits the language for indemnity clauses  
– “design professional services contracts that purport to 

indemnify, including the cost to defend, the public 
agency by a design professional against liability for 
claims against the public agency are unenforceable, 
except claims that arise out of , pertain to, or 
relate to the negligence, recklessness or willful 
misconduct of the design professional.”

– Civil Code 2782.8 

13



DP Hold Harmless Restriction for 
Public Entities

– “Local Agency” is defined to include cities, 
counties, school districts, other districts, JPAs, 
etc (does NOT include the State of California)

– “Design Professional” is not defined, but is 
held to include licensed architects, 
professional engineers and professional land 
surveyors (Construction mgmt.? Inspectors?)

– Overlap between 2782 construction & 2782.8 
design contract limitations

– Does NOT address design-build contracts
• Use separate HH for design & construction 
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Impact of New Law
• Prevents Type I HH clauses 
• Now restricted to Limited Form HH

– Can’t use “all acts or omissions to act”
– Must use “negligence, recklessness or willful 

misconduct”
• Does NOT prevent DP from having to 

defend or indemnify you for their errors
• Does NOT prevent you from collecting % 

of damages that are your fault from the 
DP, as long as you are not actively 
negligent



Suggested Revision to HH for DPs

• “…all claims … that arise out of, pertain 
to, or relate to, directly or indirectly, in 
whole or in part, the negligence, 
recklessness, or willful misconduct of 
Consultant, any Sub consultant, 
anyone directly or indirectly employed 
by them, or anyone that they control, 
except … “  



Recommendation 
• Update bid documents & Hold Harmless 

with help from legal counsel
• Draft contract language that closely tracks 

the statutory language
• Specify that plans meet all codes, conform 

to all other plans, etc. 
• Be specific regarding the work to be 

performed and the standard to be used.
• Make it clear you are relying solely on their 

expertise for the design and for 
compliance with applicable codes.  17



And Remember the Question …
• At what point will you be so exposed that the 

proposed indemnity clause is too risky?
• To answer:  Focus on the RISK, before the 

indemnification, before the insurance.
• Start from the best case for you and work your 

way backward.   
• Involve others - staff, experts and/or legal 

counsel in review of risk and language.
• Final result is a combination of perceived risk, 

your options, and how much you want to press 
your bargaining power –you’ve got the money



• HH Agreement gives you a pocket to pick
• Insurance increases chance there will be 

money in the pocket
• Viability of contractor
• Want protection of the insurance policy

– Policy amended to provide extra protection
• Additional insured status
• Contractor’s insurance primary
• Waiver of Subrogation

Why Require Insurance?
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• Commercial general liability

• Auto liability

• Excess or umbrella liability

• Professional Liability
• Workers’ compensation and employer’s 

liability
• Surety bond – for performance/payment

Types of Insurance
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Typical Contractor Insurance 
Program

S.I.R.
$500 to ?

Bonds
•Bid
•Perform-
ance
•Payment

Property, 
Including
Builders
Risk (aka 
Course of 
Construct-
ion)

Workers’
Compen-
sation

Employers 
Liability

Comm’l 
General
Liability

Business
Auto
Liability

$1 million 

Unlimited     Repl. Cost   Contract $ 
“Statutory”

$5 million

Umbrella Liability
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Commercial General Liability

• Includes the following types of coverage:
– Bodily injury
– Property damage
– Personal injury (libel, slander, defamation)
– Advertising injury (trademark)
– Products & completed operations – must have

for any product liability or construction defect 
exposures.  

• May not have for some service exposures, such as 
a teacher for a recreation class.      

22



Excess or Umbrella Liability

• This type of policy “lies above” primary liability 
policies to provide higher limits

• It provides coverage in excess of reduced or 
exhausted underlying limits

• Umbrella will provide some coverage not found 
in the CGL, AL, or EL.  Excess coverage will not.   

• Typical example = $4MM xs $1MM, provides 
total of $5MM
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Professional Liability

• “Errors & Omissions” (E&O) insurance

• Architects, engineers, attorneys, medical, 
insurance, finance, public officials

• “Claims made” vs. “Occurrence” trigger

– Policy in force on date claim is made (vs. date of 
occurrence causing damage) pays for loss

– Consider requiring insurance for 2-5 years after 
completion for large projects
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Workers’ Compensation & EL

• Coverage A: 

– Statutory benefits – no limit
– Critical that all subcontractors have
– N/A to sole proprietor

• Coverage B:

– $ 1,000,000 limit common
– Covers “dual capacity” and other exceptions 

to exclusive remedy of workers’ compensation
– This is NOT Employment Practices Liability
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Use Proper Insurance Specs
• See samples and reference manual

– Contractor, Consultant, Construction
– Instructor, Special Events

• Contractor or consultant most often used
• Start with consultant to rule out E&O
• Construction risks

– “Builders risk” or course of construction normally 
provided by contractor, but PLAN can provide

– O&CP Insurance – limited cover for Agency or prime 
contractor only.  Use only if aggregate limit or 
additional insured status a problem
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What to Ask For

• Certificate of Insurance (“proof” of ins.)
• Endorsement(s) or in the policy language:

– Additional insured status
– Contractor insurance is primary
– Waiver of subrogation – Work Comp, too

• Deductible or SIR declared/approved
• A.M. Best rating – A:VII or better, or 

otherwise acceptable 



Require Evidence of Compliance

• Notify of requirements early, at bid stage

• Obtain before work begins, but no waiver if 
not received

• Certificate of insurance

• Additional insured endorsement

• Agency-supplied endorsement
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Insurance Certificate Sample

• See handouts with sample with notes

• For information ONLY – does not amend, 
extend or alter the policy coverage
– See Sections 2 & 5 of the certificate

• Adding the Agency as additional insured in 
Section 9 does not endorse the policy!

• Crossing out “endeavor to” in the 
cancellation provisions, located in Section 
11, will not amend the policy
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Insurance Certificate Sample

• The certificate holder should always be the 
Agency or entity contracting for services.  
Do not limit the coverage to a department 
or subsidiary.

• The certificate should be signed
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Certificate of Insurance Verification
• Named insured correctly identified.

• Dates should cover the entire period.

• Check in the policy limits, including 
aggregate

• Make sure there is a policy number.  “TBD,” 
to be determined, is not sufficient.

• Check A.M. Best rating on Internet or 
reference guide) or request from broker.

• Also check Standard & Poors.
32



Additional Insured Endorsement

• “This endorsement modifies insurance 
provided under the following”:

• Insurer endorsement – may or may not be 
on ISO form – equivalent wording OK.

• Agency endorsement – often will sign 
endorsement provided in material.  Or you 
can use as a checklist vs. what you 
receive.
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Additional Insured Endorsement

• Must have endorsement or “blanket” policy language 
to cover you as an insured  

• The most preferred insurer endorsement is 
Insurance Services Office (ISO) Form No. CG 20 10 
11 85, covering damages arising from “your work”.    
11 85 = revision date = Nov. 1985.

• Covers both “products and completed operations” as 
well as “ongoing operations”, with potential to cover 
your sole negligence as well.

• Newer forms may have to be accepted – rev. dates 
10 01 or latest = 07 04.
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Additional Insured Endorsement
• Newer endorsements forms that are 

acceptable, if CG 20 10 11 85 not available:

– CG 2010 10 01 = “ongoing operations”

– CG 2037 10 01 = “your work” – “products –
completed operations hazard”

• Must have both to get the same coverage as 
the 11 85 form

• The 07 04 versions of the forms above attempt to 
eliminate coverage for your sole negligence
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Additional Insured Endorsement

• Direct rights to recovery under the 
policy
– General liability – most important
– Auto liability – useful but  not critical since 

most policies have “omnibus” wording
– E&O – not appropriate but need written 

indemnity agreement
– Workers’ Compensation – important only if 

contracted employees are under your 
direction or control (that’s rare)

• Request Waiver of Subrogation
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Hold Harmless vs. Additional Insured

• Hold Harmless = “insured contract”
– Only agreement is with contractor
– MUST go through contractor for ins. payment
– More potential for dispute

• Additional Insured
– Also have agreement with insurer
– Can obtain reimbursement directly from ins.
– Coverage is greater – duty to defend and, 

until 07 04 revisions, not limited to vicarious 
liability of Agency
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Hold Harmless v. Additional Insured

Public 
Entity

Contractor Contractor’s 
Insurer

Hold Harmless
Agreement

1st Contract

2nd Contract = Insurance
Can Transfer Sole Negligence



Blanket Additional Insured  
“Magic Words”

• Must be required in written contract
– Limits = policy or spec minimum
– Products/completed ops 
– Contractual Liability
– Primary coverage 
– Waiver of Subrogation 

• Notice requirements
• “Caused in whole or in part by … 

v. “arising out of” 



Check For Compliance

• Confirm name of insured
• Date(s) of coverage
• GL on occurrence basis
• Auto liability covers “any auto”
• Description of operations, locations correct
• Additional insured endorsement equivalent

to CG 20 10 11 85 for general liability
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Follow Up Until Correct

• If not supplied or wrong form, keep trying
• If do not have required coverage or 

endorsement, consider risk and options
• Special events or vendors/contractors 

insurance available
• If project lasts beyond policy expiration set 

reminder for 30 days prior and request if 
not yet received
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Process of Issuing Documents

• Contract is awarded – Agency requests 
documents

• Contractor requests insurance documents 
from broker or agent

• Agent can issue and sign all documents
• Broker can issue certificate but may not 

have OK to endorse policy
• Underwriter reviews/approves/rejects
• Documents delivered to Agency/contractor
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Keep Good Records - Indefinitely

• Original bid specs
• Original contract, addenda, support 

documentation
• Certificate(s) of insurance
• Additional insured endorsement
• Any other endorsements
• Copy of contractor’s policy, if provided
• All correspondence concerning insurance 

or claims pertaining to the contract
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Report Claims Promptly
• Never assume contractor will report
• Advise contractor of need to report to insurer 

and follow up for confirmation
• Can report to broker or insurer directly, 

especially if severe damage and/or Agency is 
an additional insured

• Report to own insurer if needed, particularly if 
contractor or insurer is unresponsive – they will 
process tender of claim and protect Agency

• Forward  contract, certificates and 
endorsements
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Process of Tendering Claim

• Claim occurs – notify insurer(s)
• Claim files vs. Agency
• Agency tenders to contractor via 

indemnity or hold harmless agreement
• Contractor refers to insurer 
• Insurer accepts or rejects tender
• If have additional insured endorsement, 

Agency can tender directly to insurer
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Questions?

Thank You!

marcusb@abag.ca.gov
www.abag.ca.gov/plan

http://www.driveralliant.com/Files/IRIC%20v5.0a_3_2006.pdf


