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MCS-90: Motor Carrier Public Liability 
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MCS-90: Motor Carrier Public Liability (cont’d) 
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APPENDIX C:  
SAMPLE HOLD HARMLESS AGREEMENTS 

The following hold-harmless agreement wordings are provided as examples only. 
Innumerable alternatives to these forms are possible, each alternative having a different 
purpose depending on the wishes of the parties. Drafting hold harmless language in 
contracts is a crucial part of the risk-transfer process and should not be undertaken 
without the advice and assistance of legal counsel. 
Indemnity and hold harmless provisions are regulated by the California Civil Code and case 
law interpreting the Code Sections. Under Civil Code Section 1668, 

All contracts which have for their object, directly or indirectly, to exempt 
anyone from responsibility for his own fraud, or willful injury to the person or 
property of another, or violation of law, whether willful or negligent, are 
against the policy of the law. 

Under Civil Code Section 2773, 

An agreement to indemnify a person against an act thereafter to be done, is 
void, if the act be known by such person at the time of doing it to be unlawful. 

Civil Code Section 2782(b) provides that 

Except as provided in Sections 2782.1, 2787.2, and 2782.5, provisions, 
clauses, covenants or agreements contained in, collateral to or affecting any 
construction contract with a public agency which purport to impose on the 
contractor, or relieve the public agency from, liability for the active 
negligence of the public agency shall be void and unenforceable. 

Section 2782.1 makes an exception where the contract is not being performed for the public 
agency, but the public agency as an accommodation allows the contractor to enter upon its 
property or adjacent to its property. Section 2782.2 permits the owner of a project to 
indemnify a professional engineer if certain conditions are met. Section 2782.5 permits 
parties to a construction contract to negotiate and expressly agree with respect to the 
allocation, release, liquidation, exclusion, or limitation as between the parties of any liability 
(a) for design defects, or (b) of the promisee to the promisor arising out of or relating to the 
construction contract. 

California case law has analyzed indemnity clauses as falling under these three 
classifications. (However, some cases indicate that intent of the parties controls the case 
regardless of these classification cases.) 
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Example 1 - Strict or Type I Indemnity Language 
Contractor shall hold harmless, defend and indemnify Entity and its officers, 
officials, employees and volunteers from and against any and all liability, loss, 
damage, expense, costs (including without limitation costs and fees of 
litigation) of every nature arising out of or in connection with Contractor’s 
performance of work hereunder or its failure to comply with any of its 
obligations contained in the agreement, except such loss or damage which was 
caused by the sole negligence or willful misconduct of the Entity. 

In the first example, the contractor promises your Entity to assume all risk of loss resulting 
from the project, including losses caused by the joint negligence of your Entity and the 
contractor or its subcontractors. Caution: While this type of agreement provides the 
broadest protection for the Entity, it would be subject to challenge under Civil Code 
Section 2782(b) because it purports to indemnify the Entity for losses for its active 
negligence. If you have a construction contract (defined in Civil Code Section 2783), 
Example 2 (below) should be used instead. 

Example 2 - Intermediate Form 
Contractor shall hold harmless, defend and indemnify Entity and its officers, 
officials, employees and volunteers from and against all claims, damages, 
losses and expenses including attorney fees arising out of the performance of 
the work described herein, caused in whole or in part by any negligent act or 
omission of the Contractor, any subcontractor, anyone directly or indirectly 
employed by any of them or anyone for whose acts any of them may be liable, 
except where caused by the active negligence, sole negligence, or willful 
misconduct of the Entity. 

In this second example, the Entity receives indemnity if it was not negligent or if its 
negligence was only passive. (There is a great deal of case law on the active/passive 
distinction, but essentially active negligence is affirmative participation in causing the harm, 
or failure to prevent a known danger, whereas passive negligence is failure to detect a danger 
which the Entity is under a duty to detect, such as a dangerous condition on its property 
created by the contractor.) There is a great variety of language used to arrive at this type of 
intermediate form, because any indemnity contract which does not specifically refer to the 
indemnitee’s negligence will be construed as this type of general clause, not providing 
indemnity for active negligence. So, if the contract promises indemnity for losses, however  
caused, regardless of responsibility for negligence, arising from use of the premises, facilities 
or services, or caused by any person or persons, the wording will be interpreted as a general 
indemnity clause. 
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Example 3 - Limited Form 
Contractor agrees to protect, indemnify and save harmless Entity and its 
officers, officials, employees and volunteers from and against all claims, 
demands and causes of action by Contractor’s employees or third parties on 
account of personal injuries or death or on account of property damages 
arising out of the work to be performed by contractor hereunder and resulting 
from the negligent act or omissions of Contractor, Contractor’s agents, 
employees or subcontractors. 

This example is the most limited type of indemnity agreement because it only provides 
indemnity to the extent of the contractor’s negligence, or negligence of subcontractors. Under 
this type of agreement, any negligence on the part of the Entity, either active or passive, will 
bar indemnification under the contract, even if the contractor was also negligent. This type 
of clause is not recommended because it does not provide protection to the Entity. 

Release Agreement 
If you have a defined group of persons who might be exposed to the harm (for example, 
participants in an athletic event on Entity property), a release agreement can be prepared. 
Generally, a release agreement must be prominently displayed, no smaller than 8- to 10-point 
type. The language cannot be overly complex, nor can it be buried in other verbiage. A 
standard release might read as follows: 

In consideration of the acceptance of my application for entry into the above 
event, I hereby waive, release and discharge any and all claims for damages 
for death, personal injury or property damage which I may have, or which 
hereafter accrue to me, against the Entity as a result of my participation in the 
event. This release is intended to discharge the Entity, its officers, officials, 
employees and volunteers, any other involved municipalities or public 
agencies from and against any and all liability arising out of or connected in 
any way with my participation in the event, even though that liability may 
arise out of the negligence or carelessness on the part of persons or Entities 
mentioned above. I further understand that accidents and injuries can arise out 
of the event; knowing the risks, nevertheless, I hereby agree to assume those 
risks and to release and to hold harmless all of the persons or agencies 
mentioned above who (through negligence or carelessness) might otherwise 
be liable to me (or my heirs or assigns) for damages. It is further understood 
and agreed that this waiver, release and assumption of risk is to be binding on 
my heirs and assigns. 

The above language was adapted from a case which cited release language with approval. 
However, note that the release might still be avoided by a plaintiff if the injury occurs in an 
unforeseeable way, not typical or common to the activity. 
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APPENDIX D: GLOSSARY 

For descriptions of common forms of insurance, see Appendix A. 

ACORD Insurance Certificate: A certificate of insurance commonly issued by insurance 
agents on behalf of their clients to indicate to other interested parties the nature and amounts 
of insurance purchased by the client. The ACORD certificate form was developed by the 
insurance industry in an attempt to standardize and simplify this type of insurance 
documentation. A sample form appears in Appendix B. This form does not provide insurance 
coverage. An endorsement or insurance policy is needed for that purpose. 

Agent: One who has authority to act for another. An insurance agent acts for an insurer by 
soliciting buyers of insurance and providing them service on behalf of the insurer. See 
Broker. 

Aggregate Limit: A cumulative limit that applies to all claims within a given period of time, 
such as within one year, or within the policy term. For example, if a policy has an occurrence 
limit of $1 million and an aggregate limit of $1 million, the policy could be exhausted by a 
sequence of losses totaling $1 million, or by one big loss of that amount. 

Bodily Injury: Bodily injury, sickness or disease, including death. 

Broker: One who, for a commission from the insurance company, solicits, negotiates and 
services insurance policies on behalf of the insurance buyer. From a practical standpoint, 
there is little or no difference between a broker and an agent in terms of providing insurance 
to a California insured. 

Claims-Made Coverage: A type of liability coverage which imposes strict deadlines 
regarding timing of claims by claimants and reporting of accidents and claims to the insurer. 
Although not widely used for general liability coverage, it is common enough that you can 
expect to encounter some of your Entity’s contractors’ and vendors’ insurance written on 
these forms. 

In its most fundamental form, claims-made coverage responds to claims made during the 
policy term, regardless of when the triggering accident or event happened. In the case of an 
injured child, for example, the policy that would respond would be the policy in effect at the 
time that the child made a formal claim, even if years after the event (minors may present 
claims after reaching their majority). However, most claims-made policies have a retroactive 
date. Claims arising from events that occurred before the retroactive date are not covered. 
Usually the retroactive date is the first date that the insurer began providing liability 
insurance for that insured. Renewal policies often keep the same retroactive date as the 
expiring policy. 

While the restrictions may vary somewhat from insurer to insurer, and the forms allow some 
exceptions, one common version of claims-made coverage applies only to claims that are 
submitted to the insurer during the policy term or within sixty (60) days thereafter. Therefore, 
if your Entity’s protection is to be preserved under this policy form, claims made against 
your Entity, either orally or in writing, must be reported immediately to the insurer at the 
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address on the endorsement form. If the coverage has expired, or is about to do so, send 
notice by the fastest possible means, to reduce the possibility of missing a deadline. 

A common claims-made version also makes an exception for claims arising out of incidents 
that have been reported to the insurer during the policy term or within sixty (60) days 
thereafter provided that the claim is made within five (5) years after the policy term. In other 
words, if an incident is reported to the insurer that may generate a future claim, coverage is 
locked in for five years. If the incident is not reported (e.g., if you don’t know about it), then 
if the claim is submitted after the policy term, the policy does not cover it. Therefore, you 
should also report incidents that might result in claims to the insurer immediately. 

Clearly, when your Entity arranges to be protected under a Contractors Liability policy for 
claims arising out of a particular project, occurrence coverage is preferred, as the needed 
coverage can be arranged and the full cost known in advance of the project. 

Professional liability risks are almost always written on a claims-made basis, especially 
Professional liability of architects, engineers, medical professionals and consultants. Also, 
hazardous products or activities, such as asbestos removal contracting, may be written on a 
claims-made form. However, most types of commercial business insurance are usually 
written on an occurrence form. 

Cross Liability Clause/Separation of Insureds Clause/Severability of Interest Clause are 
various names for language found in liability policies which states that the terms of the 
policy apply separately to each insured, as though a separate policy had been issued to each. 
An exception is made for policy limits: the policy limits apply collectively to all insureds. 

Deductible (clause): A provision in an insurance policy whereby the insured is required to 
pay a specific amount or percentage of a loss, with the insurance company paying over the 
deductible amount. 

Named Insured/Insured/Co-Insured: The terms named insured and insured are defined in 
liability policies. The term coinsured is not commonly used in insurance policies and is a 
misnomer. Insurance specifications should use the two terms which have specific meaning in 
insurance policies. 

Named insured is the person or organization named as such in the declarations of the policy. 
That item is usually typed in on the front page, or if lengthy, added by endorsement. The 
named insured has the duty to pay premium. Also, the first named insured generally receives 
notices from the insurer, such as Notice of Cancellation. Such notices are sent to the address 
shown for the named insured. 

An insured is any party protected by the insurance, as defined by the policy, or specifically 
added. For example, your Entity could be an insured for losses arising out of a contractor’s 
work if: 

¾ The contractor’s policy states that it automatically includes as insureds any other parties 
for whom the contractor is required to provide such insurance, AND the contractor has 
signed a contract with such a requirement; or 
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¾ The contractor’s insurance, has been specifically endorsed to add your Entity as an 
insured as respects the contractor’s work. 

Insureds are generally not required to pay premium, if the named insured fails to do so. 
Insureds do not automatically receive Notice of Cancellation; any such requirement must be 
specifically stated and must include the name and address of the party to whom notice is to 
be sent. 

Occurrence-Based Coverage: A way of writing liability insurance that covers accidents or 
events that happen during the policy term, even if the plaintiff does not make a formal claim 
until months or years later. For example, a child injured in an accident may, under certain 
circumstances, be allowed to make a formal claim for damages years later, after reaching age 
eighteen. The insured (e.g., the Contractor or your Entity) would be protected against this 
claim by the policy in effect at the time of the accident. 

Personal Injury: As used in insurance policies, this term usually applies to injuries of a 
nonphysical nature, such as: 

¾ False arrest, detention or imprisonment, 

¾ Libel, slander or defamation, and 

¾ Wrongful entry or eviction. 

Personal Injury Liability insurance should always be required of anyone who may deal with 
the public, such as contract security guards. It is typically included in the Commercial 
General Liability coverage and in the older Broad Form Comprehensive General Liability 
Endorsement, or it can be written as a separate coverage. 

Products and Completed Operations: As used in insurance policies, applies to coverage 
that insures against liability for bodily injury or property damage resulting from: 

¾ A product which is sold, handled or distributed by a supplier, or 

¾ Faulty work completed by a contractor. 

Your Entity should require Products and Completed Operations Liability coverage from all 
contractors and from suppliers of hazardous products, such as guns and ammunition. 
Typically, this coverage is included in Comprehensive General Liability coverage and in 
Commercial General Liability coverage. 

Self-Insured Retention: The amount of loss for which the insured agrees to be responsible 
before the insurer begins to participate in a loss. Unlike a deductible, the insured is usually 
responsible for handling claims within the self-insured retention. 

Waiver of Subrogation: An agreement between two parties to a contract whereby one or 
both agrees not to (or obligates their insurer not to) pursue legal rights to recovery of a loss. 
When an insurer pays a loss to its insured, and another party’s negligence caused the loss, the 
insurer usually reserves the right to collect from the negligent party the amount it has paid on 
the loss. This right is called the right of subrogation. When your insurer pays you for damage 
to your car, then collects from the other party that caused the accident, your insurer is 
exercising its right of subrogation. 
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When two parties enter into a contractual agreement, they usually attempt to agree between 
them as to which party’s insurance will cover each type of loss. This agreement may be 
defeated if the insurer can pay the loss, then collect from the party that intended to transfer 
the loss through the contract. To prevent this unintended result, contracts will sometimes 
contain a Waiver of Subrogation provision through which the insurer’s right to subrogate will 
be waived. This requirement must be implemented by a policy endorsement. Liability and 
Workers’ Compensation sample endorsements appear in Appendix B. 

An example of such a waiver is sometimes found in lease agreements. The landlord and 
tenant may agree that the landlord’s insurance should cover property losses. To make sure 
that the landlord’s insurer does not attempt to charge the tenant for losses the insurer has 
paid, the contract may require that the landlord obtain a Waiver of Subrogation from the 
insurer, and provide evidence of the waiver to the tenant. 

Waivers should be used with caution. Some insurance policies void the coverage if the 
insured agrees to waive the insurer’s subrogation rights without prior approval. Other 
policies permit waivers. You should carefully review the policies and/or call your risk 
management advisor for assistance when dealing with waivers of subrogation. 

X, C, U Hazards: 
 X = explosion 

 C = collapse 

 U = damage to underground property 

Comprehensive General Liability and Commercial General Liability policies usually 
automatically insure liability for these risks, as defined in the policy. However, certain 
contractors must pay additional premiums to obtain these coverages or the underwriter will 
issue the policy excluding X, C and U perils. 
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APPENDIX E:  
SAMPLE CHECKLISTS 

These checklists are included in the manual as examples of how the user might wish to 
organize their contract and specifications review. 

We would like to thank Joseph Risser of the California State University system for his self- 
designed checklist entitled “Project Name/Purchase.” 
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Project Name/Purchase 

Check One:  Construction  Services (specify)  

  Purchase  Lease (specify)  

 
Insurance Company Ratings, Coverage and Limit Guidelines 
 
BEST Secure Ratings NOT RECOMMENDED

Superior A++ A+ Excellent A A– Very 
Good B++ B+ 

 
BEST Financial Size Categories NOT RECOMMENDED 

Class XI – XV Class VII – X Class I - VI 
 
Coverage  Minimum Limit Guidelines 

Form Basis High Risk Medium 
Risk Low Risk NOT RECOMMENDED Approved 

Amount N/A 

CGL Occurrence $5 million $2 million $1 million $500,000 $250,000   
 Aggregate $10 million $5 million $2 million $1 million $500,000   
BAC Occurrence  $2 million $1 million $500,000 $250,000   
WC 
and EL  Statutory Limits   

  $1 million $500,000 $250,000   
++++ Option for sole proprietors and excluded employees ++++ 

 Health Ins Employment related injuries not excluded   
 Disability Comparable to Statutory limits   
CC/BR  Completed Project Value     
Property  Full Replacement-No Coinsurance     
E&O/PL Occurrence* $10 million $5 million $1 million $500,000 $250,000   
 Aggregate $10 million $5 million $1 million $500,000 $250,000   
Pollution Occurrence* $10 million $5 million $1 million $500,000 $250,000   
 Aggregate $10 million $5 million $1 million $500,000 $250,000   
*Claims 
Made    5 year tail 3 year tail 1 year tail no tail   

 
Indicate approved amount unless recommended coverage is not applicable 

Recommendation 
 

Date  

 
Project Manager/Purchasing Agent 

  

Approval 
 

Date  

 
Director Facilities Planning/Director Support Services 
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Contract Review Checklist 
HOLD HARMLESS / INDEMNIFICATION REVIEW 

1. Contract Date/Parties:    

2. Party(ies) Accepting Risk:    

3. Type of Risk Accepted  Negligence  Other  

4. Breadth of Risk Accepted  Own  Joint  Sole 

5. Nature of Damage/Injury Accepted:  Direct  Consequential  

 Property Damage:  Our property  Other party’s property  Property of third persons 

 Bodily injury/personal injury:  Our employees  Other party’s employees  Third party employees 

INSURANCE REVIEW 
No answer means either it is not mentioned in the contract or it is specifically rejected. 

   Required of you  
Required of  
Other Party 

1. Liability Insurance YES NO  YES NO 
 a. Is it required?        
 b. Limits of Liability $  $  $  $ 
 c. Special coverages required        
 d. Occurrence vs. claims made coverage        
 e. Named as additional insured        
 f. Cross liability        
 g. Contractual limits required        
 h. Cancellation notice # of days:       
 i. Certificate or other evidence        
 j. Other:          
          
2. Workers’ Compensation YES NO  YES NO 
 a. Is it required?        
 b. Contractor’s employee / borrowed servants        
 c. Waiver of subrogation        
 d. Federal acts        
 e. All states and employer’s stop gap        
 f. Cancellation notice # of days:       
 g. Certificate or other evidence        
 h. Other:          
          
3. Property Insurance YES NO  YES NO 
 a. Is it required?        
 b. Valuation method required  ACV  RV   ACV  RV 
 c. Additional named insured / additional insured        
 d. Waiver of subrogation        
 e. Cancellation notice # of days:       
 f. Certificate or other evidence        
 g. Other:          
          
4. Automobile Liability Insurance YES NO  YES NO 
 a. Is it required?        
 b. Valuation method required        
 c. Additional named insured / additional insured        
 d. Waiver of subrogation        
 e. Cancellation notice # of days:       
 f. Certificate or other evidence        
 g. Other:          
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Potential High Risk Situations or Special Insurance Required 

� Crowd exposures � Heavy equipment 

� Plumbing � Computer hardware or software 

� Work involving vehicles � Work near water, docks, wharves 

� Work involving watercraft � Work involving aircraft 

� Medical services � Marine work of any kind 

� Legal services � Construction management 

� Other professional services � Handling of funds or assets 

� Zoning or planning services � Inspection services 

� Use or serving of alcohol � Electrical work 

� Work with natural gas � Work near roads 

� Work near railroads � Work near airports 

� Work near waterways � Underground work or excavation 

� Any pollution or environmental 
exposure 

� Design engineering or architectural 
services 

� Maintenance or inspection services � Surveys, soil engineering, topographical 
surveys 

� Use of caustics, flammables 
explosives 

� Armed guards, use of armored cars 

� Work involving utilities/provision of 
service 

� Work involving boilers, pressure vessels, 
turbines 
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Severity-related Questions for the Contract Risk Analyst 

¾ How many persons will be involved in the activity? 

¾ What will be the nature of their work? 

¾ How many are exposed to injury from one event? 

¾ Can persons not associated with the project/activity be harmed? 

¾ What is the exposure to natural disaster (earthquake, flood, windstorm, etc.)? 

¾ What effects would a disaster have on the property or people involved? 

¾ What would be the economic consequences of a delay (to the city)? 

¾ What is the value of city property associated with the activity? 

¾ Can other businesses or entities by harmed/shut down by an occurrence? 

¾ What is the value of the property adjacent to or affected by the activity? 

¾ What types of vehicles will be used, if any? Do they carry passengers? 

¾ How many people will occupy/use the finished product/structure? 

¾ How many could be harmed from an occurrence at the site? 

¾ Could injuries result later from latent defects or poor design? 

¾ Is there any exposure to disease, carcinogens, structural failure, crowd panic, fire, 
crashes, explosions or other occurrences with catastrophic potential? 

The objective of these questions is to find the lurking catastrophe in the contracted activity or 
its aftermath. Some real-life examples of extremely severe loss incidents could include: 

• Communicable disease (such as Legionnaire’s disease) distributed by a ventilating 
system. 

• Collapse of a structure (such as the 1981 Hyatt-Kansas City skywalk). 

• Multiple casualties from riots such as at various popular music concerts or international 
soccer games. 

• Plane crashes. 

• Ferry sinking. 

• Failure of parking structures during earthquakes. 
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Risk Analysis Worksheet 

Activity Contemplated in Contract General 
Liability 

Automobile 
Liability 

Workers’ 
Comp. 

Errors & 
Omissions 

Builder’s 
Risk 

Aircraft 
Liability 

Special 
Coverage 

Advertising, publication 9 (1)       
Aircraft; use, ownership or maintenance of   � (Statutory)   9 (10)  
Animals; care use of , maintenance of 9 (1)  � (Statutory)    8 (?) 
Caustics; use or handling of 9 (3) � (5) � (Statutory)    8 (3+) 
Child care 9 (5) � (1) � (Statutory)    8 (5+) 
Construction, remodeling 9 (5) 8 (5) 9 (Statutory) 8 (1+) 8 Value   
Crowd (more than 10 persons) 9 (5+) � (1) � (Statutory)     
Docks/wharves; use, ownership or maintenance of � (5) � (1) � (Statutory)    9 (5) 
Electricity; use of, electrical work, repair 9 (3) � (1) � (Statutory)  �Value   
Emission or discharge of potentially  9 (5) � (1) � (Statutory)    9 (5+) 
Explosives; use of, storage, transportation or handling 9 (10) � (5) � (Statutory)  �Value  8 (5) 
Flammables, usage of 9 (5) � (1) � (Statutory)     
Food; service, sales 9 (3) � (1) 9 (Statutory)     
Medical services, skilled � (1) � (1) � (Statutory) 9 (3+)   8 (?) 
Nuclear/radioactive material; use of 9 (1)      8 (5) 
Plumbing/sewer; maintenance, construction, repair 9 (3+)    �Value   
Professional services, other than medical or design � (1) � (1) � (Statutory) 9 (1+)    
Professional services; engineering, architectural � (1) � (1) � (Statutory) 9 (1+) �Value   
Railroads; use, ownership or maint. of, operations near       9 (RR sets)
Toxics; use or handling of 9 (3) � (5) � (Statutory)    8 (5+) 
Trucking, transportation, solid waste hauling � (1+) 9 (5+) � (Statutory)     
Tunneling; excavation 9 (10) � (1+) � (Statutory)  �Value  8 
Watercraft; use, ownership, maintenance of � (1)  � (Statutory)    9 (1+) 
Weapons; use, ownership or maintenance of 9 (5+) � (1) � (Statutory)    � (?) 
Welding, cutting with torch 9 (5) � (1) � (Statutory)  �Value   

 

Key: 9 = Required          8 = Probably required          � = May be required Courtesy of the California Joint Powers Risk Management Authority 

Identify the types of risks involved in the contract you are analyzing. 
For each required category of insurance, use the activity with the highest risk number to determine limits to require. 
 




