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ABAG PLAN Corporation  

Claims Committee  
Regular Meeting 

February 20, 2009 
 

101 8th Street 
Oakland, CA 94607 
Conference Room B 

      &  
Teleconference Locations Below 

 
Street Address Member   City State Participant  
330 West 20th Avenue San Mateo CA Shawn Mason 
7351 Rosanna St. Gilroy CA LeeAnn McPhillips 
110 East Main St. Los Gatos CA Orry Korb 
567 El Camino Real San Bruno CA Pamela Thompson 
    

 
 

AGENDA 
 
10:00 a.m. 1.  Call to Order 
 
10:05 a.m. 2.  Public Comments 
 
10:10 a.m. 3.  Approval of Minutes, Meetings of February 6, 2008,  
   and December 18, 2008*     Action  
 
10:15 a.m. 4.  Revisions to the Liability Memorandum of Coverage (MOC)*  Action 

 Staff will present a draft memo to the Board from Kenneth Moy, Legal Counsel,  
  regarding recommended changes to the Liability Program MOC, including the rationale  
  for the changes and the proposed language.  The Committee will be asked to provide  
  comment and direction regarding the content of the memo and the proposed language.          
 
10:30 a.m. 5.  Litigation Management & Defense Counsel List*   Action 
   Staff will present the current list of approved defense counsel and one requested  
  addition to the list. Staff will also present an overview of recent changes to the PLAN’s  
  litigation management process and plans for the coming year.        
 
10:45 a.m. 6.  2008 Year-end Claim & Claim Policy Review*   Information 

Staff will present a report of claim activities as listed in the PLAN Claim Policy, 
including settlements over $125,000.  A report of open claims with potential over 
$125,000 will be presented in closed session.  The committee will also be asked to review 
the Claim Policy for potential revisions or process for re-affirming the Policy.   

 
 



ABAG PLAN Claims Committee Agenda  February 20, 2009, Page 2 of 2 
 
 
11:15 a.m. 7.  Overview of Claims Objectives and Planning*  Action 
   Marcus Beverly, Risk Manager, will provide an overview of objectives, issues,  
  and planned activities, including 

• Possible revisions to the Property MOC 
• Risk Management Software Conversion 
• Claims administration reorganization 

 
  The committee will be asked to provide direction regarding the objectives and activities  
  as appropriate.   
 
Please Note:  Item 6. will be discussed in closed session pursuant to the requirements of the Ralph M. 
Brown Act. All actions taken will be announced in open session prior to the adjournment of the meeting. 
 
11:25 a.m. 8.  Conference with Legal Counsel     Action 

– anticipated or existing litigation    
• Roockwood v. Town of Los Gatos**   
• Claims over $125,000 ** 

 
11:45 a.m.   9.  Announcements 
 
11:50 a.m.  10.  Other Business 
 
Noon  11.  Adjournment 
 
Please note: Committee may act on any item on agenda. 
 
*  Enclosure attached   
**  Report to be provided at meeting 
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ABAG PLAN CORPORATION  
Claims Committee Regular Meeting  

Summary Minutes  
 

Wednesday, February 6, 2008  
101 Eighth Street  

Oakland, CA 94607  
Conference Room B  

 
 
Presiding        Jurisdiction  
Orry Korb – by Teleconference    Los Gatos  
 
Committee Members Present  
Shawn Mason       San Mateo  
Heather McLaughlin      Benicia 
Gary Galliano - by Teleconference     Newark 
 
Committee Members Absent  
Pamela Thompson      San Bruno  
 
Staff Present – ABAG PLAN Corporation  
Marcus Beverly, ABAG Plan Risk Manager  
Kenneth Moy, ABAG Counsel 
Angela Salsbury, ABAG Plan Claims Manager  
Gertruda Luermann, ABAG Plan Risk Management Analyst 
 
1.  Call to Order 

Orry Korb called the meeting to order at 10:10 a.m. A quorum was present.  
 
2.  Public Comments 

None  
 
3.  Approval of Minutes  

March 6, 2007, Claims Committee meeting minutes approved as presented. 
/M/McLaughlin/S/Mason/C/unanimously approved.  
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4.  Resolving Coverage Questions 

Ken Moy presented a report outlining issues encountered in resolving recent coverage 
litigation and discussed with the Committee members the resulting questions regarding the 
inverse exclusion, risk sharing, and amendments to the Risk Coverage Agreement.   
 
There was much discussion about our ability to write an effective exclusion v. an effective 
coverage resolution process, the processes for their implementation, and the implications of 
the different approaches. 
 
The most significant challenge presented by the options discussed is that an amendment to 
the Risk Coverage Agreement needs to be approved by all members, If not, and members 
still wish to proceed under the new agreement, there is the potential a new pool would have 
to be formed.  The members must be prepared to manage such an outcome, and that raises 
the priority for approving a risk sharing formula, a process we began in 2006.    
 
The members agreed on the importance of taking action to address the exposure to 
coverage for inverse claims.  However, given the implications of amending the Risk 
Coverage Agreement, the members agreed to recommend addressing both the MOC 
revision and risk sharing formula concurrently, then deciding if further action is necessary.    
 
After discussion, the Committee agreed to recommend to address the risk sharing formula 
and revision of the Memorandum of Coverage, but to defer the issue of revision to the Risk 
Coverage Agreement.  /M/Mason/S/McLaughlin/C/unanimously approved. 
 

5.  Property MOC Revision  
Marcus Beverly provided the Committee with an update regarding options for covering 
property losses with insurance deductibles above $100,000.   The committee previously 
recommended capping the pooled losses at $100,000, regardless of the insurance 
deductible.   

 
However, the Executive Committee requested we look at options for covering the gap 
between $100,000 and, most significantly, the deductible of $250,000 for certain flood 
losses.  The additional funding would be spread among the members with the exposure to 
those losses.  Staff is working with actuary and the Actuary Committee on funding options 
to present to the Executive Committee.    
 
After presentation and discussion, no action was taken. 

 
6. Risk Management Information System (RMIS) RFP 

Marcus Beverly presented a memo on issuing a Request For Proposals (RFP) to review 
options for updating or replacing our current claims operating software.  Due to the need to 
move to a Web-based environment, staff is recommending we take this opportunity to 
evaluate our options.   As PLAN’s risk management programs have grown, we have 
expanded the amount of data we manage and are looking for a program to accommodate 
this additional data.   
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We also hope a new program with help us streamline our claims processing and eliminate 
the time, expense and uncertainty of maintaining the customization of our current program.  
This is particularly important in light of future staff retirements. The Risk Management 
Committee agreed to recommend proceeding with the RFP, and staff is preparing to 
provide vendor options at the next Board meeting.  
 
After presentation and discussion, no action was taken. 
 

7.  2007 Year-end Claim & Claim Policy Review  
Marcus Beverly presented a report of claim activities, including numbers of claims for 
2007 and settlements over $125,000. A report of open claims with potential over $125,000 
was presented in closed session.  After presentation and discussion, no action was taken. 
 

Item 8 was discussed in closed session pursuant to the requirements of the Ralph M. Brown 
Act.  Actions taken were announced in open session prior to the adjournment of the meeting.  
 
8.  Conference with Legal Counsel - -anticipated or existing litigation  

* Suto v. City of Saratoga  
* Claims over $125,000 
 

9.  Announcements:  
Orry Korb announced in open session at 11:30 a.m. that no final reportable action was 
taken in closed session.  
 

10.  Other Business:  None  
 
11.  Adjournment: Orry Korb adjourned the meeting at 11:35 a.m.  
 
Respectfully Submitted, 

  
Marcus Beverly 
Risk Manager & Secretary  
ABAG PLAN Corporation  
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SUMMARY MINUTES 
DRAFT 

CLAIMS COMMITTEE 
Special Teleconference Meeting 

Thursday, December 18, 2008 
101 8th Street              

 Oakland CA  94607    
Conference Room B  

& Noted Teleconference Locations 
 
 

PRESIDING:   Orry Korb    Los Gatos 
 
MEMBERS PRESENT:  Pamela Thompson          San Bruno 
    Heather McLaughlin   Benicia 
    Gary Galliano    Newark 
    Shawn Mason    San Mateo 
    LeeAnn McPhillips   Gilroy 
 
Staff Present:   Angela Salsbury, Claims Manager – ABAG PLAN 
    Carol Taylor, Secretary – ABAG PLAN 
 
1.  Call To Order:   

 Meeting called to order at 3:10 p.m.  
 
2. Public Comments:  
            None 

 
3. Approval of Minutes:  Meeting of February 6, 2008 
            Minutes approved as presented. 
            /M/McLaughlin/S/Korb/C/unanimously approved 

   
4.   Approval of Coddington, Hicks and Danforth firm to be added to ABAG PLAN’s approved 
 defense list.   Request was approved as presented. 
 /M/Korb/S/Thompson/C/unanimously approved /LeeAnn McPhillips abstained 
 
 
 
 

 1
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Note: Item #5 was discussed in closed session pursuant to the requirements of the Ralph M. Brown Act.  All 
actions taken were announced in open session prior to the adjournment of the meeting.   

 
5. Closed Session:  Announced at 3:20 p.m. 
      *Rookwood vs Town of Los Gatos    
 
6. Open Session Announcements: 

In closed session pursuant to the requirement of the Ralph M. Brown Act., direction was given to outside 
counsel in reference to Rookwood vs Town of Los Gatos claim.  Orry Korb announced open session at 
3:45 p.m. and reported no reportable action taken in closed session. 

 
7. Other Business: 
 None  
 
8. Adjournment: 
 Meeting adjourned at 3:50 p.m.  
 
Respectfully Submitted, 
 
 
 
 
Angela Salsbury 
ABAG PLAN Claims Manager 
 
/ct 
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Agenda 
Item 4. 

ABAG PLAN CORPORATION 
101 - 8th Street 

Oakland, CA  94607-4756 
      

Staff Report 
 
January 23, 2009 
 
To: Claim Committee  
From:  Marcus Beverly 
Re:  Revisions to the Liability Program Memorandum of Coverage (MOC) 
 
Recommendation:  staff recommends the Committee review and comment on the attached 
proposed revisions to the Liability MOC and cover memo to the Board explaining the changes.     
 
Background:  the proposed changes have resulted from continuing discussions, begun primarily 
to address the approved changes to the inverse exclusion, over the scope of PLAN coverage .  
The Executive Committee has approved the changes in concept but has not reviewed the 
proposed MOC revisions.     
 
Analysis:  the revisions are two new exclusions and a change to the definition of damages.   
 
The exclusions are meant to restrict or support current restrictions of coverage for damages for 
failure to comply with laws, regulations, grant requirements and the like.  While the PLAN does 
not cover fines, fees, sanctions, penalties, and cost of injunctive relief, and those are often 
elements of claims arising from failure to comply, there is some potential for damages from third 
parties that fall outside such remedies.  While claims of this nature tendered to PLAN have been 
rare, we have seen at least one claim for a dispute over relocation costs required for persons 
displaced during redevelopment. 
 
The change in the definition of damages to delete the reference to any sum awarded for attorney 
fees and costs is meant to broaden coverage.  The key types of claims in which this is expected to 
be a factor are civil rights claims, particularly police actions, and dangerous condition property 
damage claims that could potentially include inverse, such as sewer backups, flooding, or 
landslide claims.  While these damages are a potential in any of those claims and at times are a 
factor in settlement value, thus far members have not faced actual awards for such fees but have 
contributed to a settlement in two cases.  We do not expect this change to significantly impact the 
overall severity of claims, but the potential does exist for an award in the hundreds of thousands 
of dollars in the right case.   
 
Requested Action:  staff requests the Committee review the proposed memo and MOC language, 
and provide comment and/or revisions to include in presentation to the Board.    
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TO: Board of Directors  FR: Kenneth K. Moy 
 ABAG PLAN Corporation    Legal Counsel 
 
RE: Revisions to Memorandum of Coverage  DT: February 10, 2009 
 

Summary and Recommendations 
 

The Executive Committee for the ABAG PLAN Program met on September 10, 2008 and considered 
proposed revisions to the Memorandum of Coverage (MOC). Staff and Legal Counsel recommended 
adding two exclusions and the City of Pacifica requested an expansion of coverage. The Executive 
Committee voted unanimously to recommend all revisions and requests that the Board of Directors 
approve the revisions effective July 1, 2009. A full description of the proposed revisions and the 
reasons for them follow. The language of the proposed changes to the MOC is attached as Appendix A 
showing additions in boldface and deletions in overstriken text. 
 
1. Exclude claims arising out of a member’s failure to comply with State and Federal 

laws, regulations, rules, administrative and executive orders, and the like 
 
(a) Background:  Municipalities are subject to State and Federal laws, regulations, rules, administrative 
and executive orders, and the like (collectively, ‘Rules’), either as a public entity or as a member of a 
regulated group that includes private entities. Regulatory authorities can enforce Rules through 
administrative activities, the imposition of fines or penalties, or judicial relief. If a Rule benefits a 
defined class, then a member of the class may have a right to enforce the Rule.  
 
A subset of Rules is related to health and safety, workplace safety, hazardous materials handling, etc. 
(‘Health and Safety Regulations’). By definition, Health and Safety Regulations set standards designed to 
prevent injury or property damage. They often function as the legal standard for “non-negligent” 
behavior. Put another way, violation of a Health and Safety Regulation is negligence per se. Therefore, a 
claimant alleging bodily injury or property damage often pleads a violation of Health and Safety 
Regulation if one exists.  
 
All other Rules are related to accomplishing a social goal: Americans with Disabilities Act, CEQA, 
Endangered Species Act, etc. When these types of Rules are broken, there is usually no bodily injury or 
property damage. For the reasons set forth in subsection (b), claims based on violations of Rules – 
except for Health and Safety Regulations – should be excluded from coverage. 
 
(b) Rationale: The underlying principle for this exclusion is that such risks are difficult to manage and 
losses are difficult to anticipate. In devising a plan of action to comply with Federal or State social 
mandates, a member balances a complex array of factors such as costs, acceptance of the underlying 

 
MetroCenter, 101 Eighth Street, Oakland, CA  94607-4756             Phone:  (510) 464-7900 
Mail:  P.O. Box 2050, Oakland, CA  94604-2050                             Fax:  (510) 464-7989 

www.abag.ca.gov/plan 
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Federal/State policies and impacts on local issues, policies and politics. Often the compliance strategy 
ultimately adopted by the member has some risk attached. The compliance strategy may be to take a 
minimalist approach for policy or political reasons, implicitly accepting the risk that it may fall short. 
Budgetary constraints may result in compliance strategy that is less robust and more risky. Finally, the 
strategy may fail due simply to misjudgment or unanticipated events. None of these scenarios are 
amendable to traditional risk or loss management techniques.  
 
(c) Revisions: A new subsection IV.K is added to the MOC and the balance of the section is 
renumbered. The exclusion only applies to public officials errors and omissions coverage. The 
exclusion applies to claims arising out of the members’ violation of statutes, regulations, rules, 
Executive Orders, administrative procedures, and the like; including when the violation occurs in the 
context of a grant contract (see discussion in section 2). 
 
2.  Exclude claims arising out of a member’s failure to comply with grant requirements 
 
(a) Background:  The MOC currently excludes claims for public officials errors and omissions coverage 
for “arising out of any failure to perform or breach of a contractual obligation.” (‘Contract Exclusion’) 
Municipalities often receive State and Federal grants that include requirements that have been codified 
in statutes, regulations, rules, Executive Orders, administrative procedures and the like. The grant 
contracts themselves do not contain the codified provisions. The reference to the codified provisions in 
the grant contract may not make them part of the contract for the purposes of the existing Contract 
Exclusion.  
 
(b) Rationale: The underlying principle for this exclusion is that the risks are contract based and 
should not be “insured”. The fact that the State and Federal governments have the ability to impose 
contract provisions by legislation or rule-making is a loophole in the existing Contract Exclusion and 
should be eliminated. 
 
(c) Revisions: A new subsection IV.K is added to the MOC and the balance of the section is 
renumbered. The exclusion only applies to public officials errors and omissions coverage. The 
exclusion applies to claims arising out of the members’ violation of statutes, regulations, rules, 
Executive Orders, administrative procedures, and the like; including when the violation occurs in the 
context of a grant contract (see discussion in section 1). 
 
3.  Cover awards of plaintiff’s attorneys fees as ‘Damages’  
 
(a) All versions of the MOC have excluded plaintiff’s attorneys fees from the definition of damages. 
This effectively precludes indemnity for such fees when explicitly identified as such in a judgment of 
settlement.  
 
 (b) Rationale: Settlements often factor in the plaintiff’s costs of suit (including attorneys fees). 
However, with very rare exceptions, settlements do not explicitly identify a portion of the settlement as 
plaintiff’s attorneys fees.  On the other hand, a case litigated to judgment will always explicitly identify 
the portion of the judgment (if any) that is an award of plaintiff’s attorneys fees. This distinction is 
viewed as artificial and thus, should be eliminated.  
 
Please note, the revision does not change coverage.  If the ABAG PLAN Program is not obligated to 
indemnify the member for the claim, the proposed revision does not impose a separate obligation to 
pay a plaintiff’s attorneys fees. For example, plaintiff’s attorneys fees awards in a regulatory inverse 
claim remain excluded. 
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(c) Revisions: Subsection I.G is revised as follows: (1) plaintiff’s attorneys fees are no longer explicitly 
excluded from the definition of ‘Damages’ and (2) the general exclusion of ‘fees’ does not apply to 
plaintiff’s attorneys fees. 
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Appendix A 

 
 
 

 
 
 
 
 
 MEMORANDUM OF COVERAGE – LIABILITY 

  
Approved June 11, 2008 

Effective Date July 1, 2008 
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MEMORANDUM OF COVERAGE -- LIABILITY 
 
 
 
 

DECLARATIONS 
 
 
ENTITY COVERED: _________________________________________________ 
 
 
MAILING ADDRESS: __________________________________________________ 
    __________________________________________________ 
    __________________________________________________ 
 
 
COVERAGE PERIOD: FROM:  ___________ 12:01 A.M., Pacific Time 
    TO:  __________ 12:01 A.M., Pacific Time 
 
 
PREMIUM:   $________________________ 
 
 
DEDUCTIBLE:   $________________________ per Occurrence  
 
 
LIMIT OF COVERAGE: Five Million Dollars ($5,000,000) per Occurrence 
    EXCEPT with respect to Employee Benefit Plan Administration 

Liability.  With respect to Employee Benefit Plan Administration 
Liability the LIMIT OF COVERAGE is Two Hundred Fifty 
Thousand Dollars ($250,000) per Occurrence. 
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In consideration for the payment of the premium, ABAG and the ENTITY COVERED which is 
designated in the DECLARATIONS to this Memorandum agree as follows: 

 
SECTION I - DEFINITIONS 

Words and phrases in bold print within this Memorandum (including any and all 
endorsements hereto and forming a part hereof) have special meanings, as defined below: 
 

G. Damages means monetary sums paid or awarded as compensation for Bodily 
Injury, Property Damage, Personal Injury, Public Officials Errors and 
Omissions Injury, or Employee Benefit Plan Administration Liability covered by 
this Memorandum.   

 
Damages does not include: 

1. Any monetary sum paid or awarded as or for restitution; 
Any monetary sum paid or awarded as or for attorney fees or costs; 

 
2. Any monetary sum paid or awarded as or for fees (except for plaintiff’s 

attorneys fees), fines, sanctions, penalties, punitive damages or exemplary 
damages; 

 
3. Any monetary sum paid or awarded as or for double, treble or any other 

mathematical multiplier of Damages; 
 

4. Any costs of complying with equitable or other injunctive relief; 
 

5. Any monetary sum paid or awarded as or for any loss, cost or expense arising 
out of any: 

 
a. Request, demand or order that any Covered Party or others test for, 

monitor, clean up, remove, contain, treat, detoxify or neutralize, or in 
any way respond to or assess the effects of Pollutants; or 

 
b. Claim or suit by or on behalf of a government authority because of 

testing for, monitoring, cleaning up, removing, containing, treating, 
detoxifying or neutralizing, or in any way responding to or assessing 
the effects of Pollutants; 

 
6. Any monetary sum paid or awarded to satisfy any obligation of a Covered 

Party (or any insurance company as a Covered Party's insurer) under any 
workers' compensation, disability benefits or unemployment compensation 
law or any similar law. 
 

7. Any premium, employer or employee contribution, fee, tax, assessment, or 
other amount, to enroll or maintain the enrollment of any employee in any 
Employee Benefit Plan  

 
H. Deductible means the DEDUCTIBLE that is designated in the DECLARATIONS to 

this Memorandum. 
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SECTION IV - EXCLUSIONS 

This Memorandum does not apply to Damages: 
 

K. For Public Officials Errors and Omissions Injury arising out of noncompliance 
with, or violation of, any statute, regulation, rule, Executive Order, circular, 
audit or recordkeeping standard, permit, license, administrative ruling, or the 
like. This exclusion applies regardless of the means taken, or available, to 
compel compliance and also applies regardless of the means taken, or available 
to, enforce a remedy for the noncompliance or violation. 

 
L. Arising out of a Covered Party’s ownership, operation, use, maintenance, or 

entrustment to others of any Aircraft or Watercraft 
 
M. Arising out of any transit authority, transit system or public transportation system 

owned or operated by a Covered Party; but this exclusion does not apply to any 
transit system operating over non-fixed routes, including dial-a-ride, senior citizen 
transportation or handicapped transportation. 

 
N. Arising out of the failure to supply or provide an adequate supply of gas, water or 

electricity.  
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Agenda 
Item 5. 

ABAG PLAN CORPORATION 
101 - 8th Street 

Oakland, CA  94607-4756 
      

Staff Report 
 
February 13, 2009 
 
To: Claim Committee  
From:  Marcus Beverly 
Re:  Defense Counsel List   
 
Recommendation:  staff recommends the Committee review and approve requested changes to 
the PLAN Approved Defense Counsel List.       
 
Background:  the PLAN maintains a list of approved defense counsel for member claims, with 
additions recommended by members and staff and approved by the Claims Committee.    
  
Analysis:  staff has updated the list with the most recent information, attached, and has a request 
to add Eugene Brown, counsel with the firm of Filice, Brown Eassa & McLeod, LLP, with offices 
in Oakland and Los Angeles.  Mr. Brown was requested by Pamela Thompson in San Bruno 
based on prior experience with him in defending public entity claims.  Additional information 
regarding Mr. Brown will be provided prior to the meeting.   
 
Litigation management practices continue to be reviewed and updated.  Most notably, we no 
longer have one person dedicated solely to litigated claims.  After Terry Hickman retired 
November 1, his files were distributed to the Examiner assigned to handle the member’s non-
litigated claims, with one exception.  Lextech is now being used to audit legal bills on a spot-
check basis, as opposed to every invoice.  We are requesting bills every thirty days instead of 
every ninety, and that has enabled the Examiners to keep closer watch on activity and expenses.   
 
Staff is continuing to assess the performance and cost-effectiveness of approved counsel, 
particularly as we have established new relationships and expectations with them. Staff has 
reviewed a number of reports available through Lextech and will summarize the findings at the 
meeting.         
 
Requested Action:  review and discussion of list, with approval of request to add Gene Brown.    
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ABAG Commonly Used Law Firms
Firm Name Address City Zip Phone Point of Contact Email Lawyer Name Rates

Burton, Schmal & DiBenedetto 133 Mission St.             
Suite 102

Santa Cruz 95060 (831) 425-5023 tschmal@bsdllp.com Timothy J. Schmal 160 - P       
145 - A          
80 - PL

Carr/McClellan 216 Park Road Burlingame 94010 (650) 342-9600 dking@carr-mcclellan.com David King 200 - P         
200 - A        
None-PL

Clapp/Moroney 1111 Bayhill Drive, 
Suite 300

San Bruno 94066 (650) 989-5400 jvucinich@clappmoroney.com Jeffrey Vucinich 160 - P         
155 - A        
85 - PL

Coddington, Hicks & Danforth 555 Twin Dolphin Dr 
Suite 300

Redwood City 94065 (650)592-5400 ldanforth@chdlawyers.com Lee J. Danforth 200-P         
175-A           
95-PL

Howard, Rome, Martin & Ridley 1775 Woodside Rd      
Suite 200

Redwood City 94064 (650) 365-7715 gmartin@hrmrlaw.com Joseph Howard        
Todd Masters

175 - P          
165 - A         
80 - A

Jorgenson, Siegel, McLure & 
Flegal 

1100 Alma St.             
Suite 210

Menlo Park 94025 (650) 324-9300 jlf@jsmf.com John L. Flegal            
Dan K. Siegel

275 - P          
200 - A         
85 - PL

Low, Ball & Lynch 505 Montgomery St.  
7th floor

San Francisco 94111 (415) 981-6630 mhazelwood@lowball.com Mark Hazelwood  
Dale Allen      
Raymond Coates

170 -  P      
150 - A         
75 - PL

801 S Figueroa St      
Floor 15

Los Angeles 90017 (213) 624-6900 epr@mmker.com Eugene Ramirez 225 - P          
200 - A         
130 – PL

1 California                  
Suite 1100

San Francisco 94111 (415)217-6990

McDowall, Cotter, Vale, Bracco 
& Kelly

2070 Pioneer Court San Mateo 94403 (650) 572-7933 drosenbaum@mcdlawyers.net David Rosenbaum 160 - P         
135 - A         
105 - PL 

McNamara, Dodge, Ney, Beatty, 
Slattery & Pfalzer

P.O. Box 5288 Walnut Creek 94596 (925) 939-5330 thomas.beatty@mcnamaralaw.comThomas Beatty         
Lisa R. Roberts  
Wilma Grey

175 - P          
150 - A        
90 - PL

Specialization:  Tort Litigation(personal injury; earth movement; civil rights)

Specialization:  Police Practice; Gen Liab/Personal Injury; Imminent Domain; Municipal Liability

Specialization:  Insurance Defense

Specialization: Insurance Defense

Specialization:  Civil Litigation

Specialization: Civil Litigation Defense (police liab/civil rights; inverse condemnation; dangerous condition/premises liab; ADA;employment; construction

Specialization: Police high profile cases, Municipal liab, dangerous conditions, employment law, appellate law

Specialization:  Civil Litigation

Specialization: Civil Litigation

Specialization: Civil Defense

Manning Marder & Wolfe

Last Updated Jan 30, 2009 Page 1 Prepared by Roslyn Morris
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ABAG Commonly Used Law Firms
Firm Name Address City Zip Phone Point of Contact Email Lawyer Name Rates

Meyers, Nave, Riback, Silver & 
Wilson

555 - 12th street            
Suite 1500

Oakland 94607 (510) 808-2000 mflynn@meyersnave.com Michelle Flynn      
Kimberly Colwell       
Tricia Hynes         
Kevin Gilbert         
Kimberly Drake

200 - P          
180 - A         
90  - PL

Needham, Davis, Kirwan & 
Young

1960 The Alameda  
suite 210

San Jose 95112 (408) 261-4262 mdavis@ndkylaw.com Mark Davis 175 - P          
160 - A           
90 - PL

Rankin, Landsness, Lahde, 
Serverian & Stock

96 North Third St         
suite 500

San Jose 95112 (408)293-0463 mserverian@rllss.com Michael Severian  
Bernie Lahde

150 - P          
140 - A         
75 - PL

Ropers, Majeski, Kohn & Bently 50 W. San Fernando 
Suite.1400

San Jose 95113 (408) 287-6262 jsimonson@ropers.com John Simonson  
Katherine Clark  
Frank Pagliaro      
Dave McLaughlin

155 - P          
155 - A         
90 - PL

Law Offices of William D. Ross 520 So. Grand Ave      
Suite 300

Los Angeles 90071 (213) 892-1592 wross@lawross.com William D. Ross 220 - All       
95 - PL

Law Ofc of William R. 
Seligmann

333 Church Street  
suite A

Santa Cruz 95060 (408) 356-1950 bill@southbaylaw.com William Seligmann 135 - P        
190 - A        
60 - PL

Selman – Breitman 33 New Montgomery    
6th floor
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Agenda 
Item 6. 

ABAG PLAN CORPORATION 
101 - 8th Street 

Oakland, CA  94607-4756 
      

Staff Report 
 
February 13, 2009 
 
To: Claim Committee  
From:  Marcus Beverly 
Re:  Claim Policy Review  
 
Recommendation:  staff recommends the Committee review and affirm or recommend revisions 
to the PLAN Claim Policy.       
 
Background:  the Claim Policy was originally adopted by the Board on October 8, 2003 to 
establish a set of objectives and standards for managing the PLAN’s claims.  The Policy was 
revised on May 19, 2004, to add Section 3.3., Coverage Determination, a process for resolving 
coverage issues that ultimately leads to binding arbitration.   The Policy requires an annual review 
by the Claims Committee.  See attached for Policy copy.    
  
Analysis:  staff is not recommending changes to the Policy at this time but will provide an 
overview of the provisions and the following status of its key objectives and provisions:   
 
Attached is a summary of payments and claims totaling more than $100,000 during calendar year 
2008.  A list of open claims with potential to exceed $100,000 will be presented in closed session.   
 
Staff will schedule a claims audit by an outside firm by the end of 2009.   
 
The Coverage Determination process has not led to an appeal to or from the Board since the 
PLAN has not experienced a coverage dispute with a member since its passage.   
 
Requested Action:  review and discussion of Policy, claim reports, and status of key provisions.   
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Claims Paid or Total over $100,000 in 2008
Region Claim No.  Stat Event Date Clmnt. Full Name Check Amount Check No. Check  Date
HALF MOON BAY GL050696 C 7/1/1992 Yamagiwa 5,000,000.00$     1007877 6/12/2008
PACIFICA GL053312 CL 11/1/2001 NORTH PACIFICA LLC, 1,291,201.29$     10944 1/3/2008
PACIFICA GL055343 CL 5/29/2003 453,522.87$        10944 1/3/2008
SARATOGA GL058004 CL 2/25/2006 Suto 325,000.00$        1008074 8/29/2008 Bike RR
SAN CARLOS GL059406 O 2/5/2008 CHANG, RICHARD AND 116,765.40$        1008372 12/10/2008 Sewer
GILROY GL058269 CL 6/27/2006 100,000.00$        1007810 5/14/2008 Intersection Fatality

Total Amount
Saratoga GL058004 CL 2/25/2006 Suto, Martin 388,824.95$        Bike Accident RR xing $325K BI
Eas Palo Alto GL058356 OL 10/25/2005 Randolph, Reginald 222,622.07$        Police Defense Verdict $254K Legal
San Carlos GL059406 O 2/5/2008 Chang, Richard 154,284.07$        Sewer Settled PD
Burlingame GL059105 OL 6/1/2007 Hoffman, Paula 143,783.35$        Sidewalk Settled $93K BI
Benicia GL057995 CL 3/22/2006 Hamill, Suzanne 117,976.43$        Ramp Settled $25k BI
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Claim Policy
Adopted 10/8/03 
Revised 5/19/04

1.0 Policy

It is the policy of the Claims Committee of the Board of Directors of the ABAG PLAN
Corporation (PLAN Corp) to provide policy guidance to staff of the Association of Bay
Area Governments (ABAG) assigned to the ABAG PLAN Program so that ABAG
professionally manages all claims submitted by Members, provides experienced legal
counsel to defend covered claims, and resolves coverage or settlement disputes in a fair
and cost-effective manner.  

2.0  Scope

This Claims Policy applies to the Claims Management and Legal Defense Programs
established in the Liability Program Procedures of the Revised Risk Coverage Agreement. 

3.0  Objectives

In order to provide a system that will professionally manage claims submitted to the
(ABAG) in a manner that provides Members the full benefits of the Memorandum of
Coverage (MOC), this policy has the following objectives:  

     1.  Maintain sufficient resources to manage claims
     2.  Provide experienced legal counsel to defend covered claims
     3.  Resolve disputes in a fair and cost-effective manner

3.1 Claims Management

To provide stability and expertise in the management of its claims and to ensure they are
investigated, evaluated, and resolved in a timely and professional manner:  

♦ ABAG shall maintain a Claims Management Program that provides in-house staff for
normal claims processing.  ABAG shall designate a Claims Examiner for each Member.

♦ Each Member shall designate a Claims Liaison in writing as a primary point of contact
for resolving claims. 
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ABAG PLAN
Claim Policy, page 2

Claim Policy Rev. 5.19.04

♦ The Examiner will work closely with the Claims Liaison to establish an effective claims
management program for the Member.

♦ The Examiners will receive ongoing training in claims management practices applicable
to Members.

♦ ABAG shall conduct an audit of the Claims Management Program by a qualified outside
firm at least once every two years.  

3.2  Defense Counsel List

The Committee shall maintain a Defense Counsel List of highly qualified attorneys.  The
Defense Counsel List may be amended by the Committee at any time upon request by a
Member or at the Committee’s discretion. 

♦ The objectives for all counsel on the list are to work closely with claims staff and the
Member, resolve lawsuits in a timely and effective manner and to abide by the PLAN’s
Litigation Management Guidelines.

♦ Legal defense of all covered claims, not subject to a reservation of rights, may only
be provided by attorneys on the latest approved Defense Counsel List.  

♦ The Claims Manager has the authority to assign counsel from the list and to enforce
the Litigation Management Guidelines, provided that approval of a Member Entity's
request for specific defense counsel shall not be unreasonably withheld.  

3.3. Coverage Determination

It is the PLAN’s policy to provide each Member the full benefits of the MOC when
analyzing coverage for a claim while protecting all Members by denying payment of
uncovered claims and/or providing a defense under a reservation of PLAN’s right to decline
indemnity.  

♦ ABAG PLAN staff, legal counsel, or designee (Coverage Counsel) shall be responsible
for informing Members of coverage decisions. 

A member may accept as final a coverage decision made by ABAG PLAN staff, legal
counsel, or Coverage Counsel, or any subsequent coverage decision as outlined below, or
may appeal said decision by submitting a written notice of appeal submitted within ninety
(90) days of the date of the previous written determination of coverage.      

♦ A Member may appeal the coverage determination made by PLAN staff, legal counsel,
or Coverage Counsel to the Claims Committee.
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ABAG PLAN
Claim Policy, page 3

Claim Policy Rev. 5.19.04

♦ A Member may appeal the coverage determination made by the Claims Committee to
the Executive Committee.

♦ A Member may appeal the coverage determination made by the Executive Committee to
the Board of Directors. 

A Member may require binding arbitration of the coverage determination made by the
Board of Directors by submitting a written notice requesting such arbitration within
ninety (90) days of the date of the Board of Director’s written determination.  

If the Member and the PLAN Risk Manager cannot agree on an arbitrator within thirty
(30) days of the Member’s request for arbitration, each party will choose an arbitrator.
The two arbitrators will select a third arbitrator within thirty (30) days of their
appointment.  

The parties shall submit their cases to the third arbitrator by written and oral evidence at a
hearing.  The arbitrator shall be relieved of all judicial formality and shall seek to enforce
the intent of the parties.  

The decision of the arbitrator shall be binding and final and not subject to appeal except
for grounds of fraud and gross misconduct by the arbitrator.  The award will be issued
within thirty (30) days of the close of the hearings.  The parties shall jointly and equally
share with the other the expense of the arbitrator.

4.0 Settlement Authority

♦ Each Member is authorized to settle any Property Damages only claims for an
amount which is equal to, or less than, ten percent (10%) of said Member’s
deductible.

♦ The Claims Manager and Risk Manager are each authorized to settle any claim with
any single claimant for an amount, not including defense costs, up to and including
the affected Member’s deductible plus the sum set forth opposite his/her name:

Claims Manager  $50,000
Risk Manager $100,000

♦ If any single claim has multiple claimants, the authorization will be applied on a per
claimant basis.

♦ All other settlements above a Member’s deductible shall be approved by the Claims
Committee.

ABAG PLAN Claims Committee Meeting Agenda Packet February 20, 2009, Page 23 of 26



ABAG PLAN
Claim Policy, page 4

Claim Policy Rev. 5.19.04

5.0  Reporting

The Claim Manager will provide the Claims Committee a yearly report that summarizes
open and closed losses greater than Member deductibles and that describes progress in
achieving its claims management goals and benchmarks. 

Members shall report all claims, including those settled within the Member’s authority, to
the PLAN Claim Manager in a timely manner.  

Each Member will receive a quarterly report listing the Member’s open claims and activity
since the last report, including all payments made to settle claims on the Member’s behalf.  

6.0  Claim Program Standards

ABAG shall seek to maintain the following standards in managing claims:

 Prompt and adequate investigation of coverage, liability and damages
 Initial report addressing issues above sent to member within 2 weeks
 Make recommendation to accept or reject a claim within 30 days 
 Appropriate diary follow up to resolve outstanding issues
 Response to all correspondence in a timely manner
 Adequate reserves posted and adjusted as needed
 Clear documentation of all activities and thought process in resolving claim

With respect to the criteria outlined in this policy, the Claims Committee is granted the
authority to deviate from the policy when it is appropriate to do so based upon evaluation
of the following criteria:

 Favorable or unfavorable claim issues that need to be addressed
 Legal issues or legislation expected to impact a claim settlement or claims

procedures, and 
 Risk exposures that impact the viability of the program

7.0  Policy Adoption

The  Claim Policy shall be adopted by majority vote of the Board of Directors.  The policy
shall be reviewed annually by the Claims Committee. Any modifications are subject to
Board approval.

 
Reference:  Claims Procedure Guide

Litigation Management Guidelines 
Approved Defense Counsel 
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Agenda 
Item 7. 

ABAG PLAN CORPORATION 
101 - 8th Street 

Oakland, CA  94607-4756 
      

Staff Report 
 
January 23, 2009 
 
To: Claim Committee  
From:  Marcus Beverly 
Re:  Overview of Claims Objectives and Planning 
 
Information: the following is a summary of ongoing objectives and planning items for review 
and discussion: 
 
• Possible revisions to the Property MOC 

 
The Property MOC has been in effect with no revisions since its inception in 1992 and is due for 
a review and updating of some content, primarily in the description of administrative procedures, 
not the substance of the coverage.  Staff will present suggested revisions to the Property MOC as 
part of a broader review of the program, to include funding and allocation issues, during 2009.   
 
One issue that could result in a change to the substance of the Property MOC concerns the 
member deductible, currently $10,000 for autos and $5,000 for all other property.  Staff is 
considering recommending a “disappearing deductible” for losses over the pooled retention of 
$100,000, and perhaps for losses as low as $10,000.  This is due to changes made to the excess 
insurance to exclude flood claims and the member’s deductible when determining if the $250,000 
aggregate deductible has been met.       
 
The changes in the excess insurance led to a dispute but the eventual return of over $387,000 
from application of the aggregate deductible in the 2004-05 and 05-06 program years.  The 
amount was disputed based on whether or not the aggregate applied to flood losses and whether 
or not the members’ deductibles applied to erode the aggregate.     
 
• Risk Management Software Conversion 
 
February 9, 2009 marked the kickoff of the conversion to the Valley Oak Risk Management 
Information System (RMIS).  Staff met with the team manager and other specialists to review the 
workflow requirements and lay out the timeline for implementation.  We expect to go live with 
the system in August, with full implementation of the audit function and reports by the end of the 
year.   
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• Claims administration reorganization 
 
Retirements, new hires, and the software conversion have combined to create a number of 
changes to how the PLAN administers claims and how plan to do so in the future.  We expect a 
great deal of efficiency and interaction with members once the software is fully functional, 
including paperless invoicing and backup legal expenses and other payments.  We are considering 
combining and expanding the resources dedicated to property damage claims, including the 
possibility of adjusting sewer losses for another agency. 
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